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The Appellee City of Orem, by its attorney of record, 
respectfully submits its brief pursuant to Rule 24 of the Utah 
Rules of Appellate Procedure. 
JURISDICTION 
The Court has jurisdiction under Utah Code Ann. § 78-2a-
3(2) (e). } 
ISSUES PRESENTED 
ISSUE NO. 1: Did the defendant driver disobey a traffic-
control device when he drove his vehicle across a solid white 
line and "gore area" contrary to the painted markings and signage 
posted in the area? 
When reviewing a bench trial for sufficiency of evidence, an 
appellate court will sustain the trial court's judgment unless it 
is against the clear weight of the evidence, or if the appellate 
court reaches a definite and firm conviction that a mistake has 
been made. Spanish Fork City v. Bryan, 1999 UT App. 61, 1 5 . 
This issue was preserved for appellate review before the district 
court. R. at 23. 
ISSUE NO. 2: Should this Court reverse the verdict of the 
district court judge for an alleged faulty estimation that the 
judge did not rely on in making his verdict? 
On appeal from a bench trial, findings of fact shall not be 
set aside unless clearly erroneous. Even if clearly erroneous, 
1 
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an appellate court will not reverse a finding if an error is 
"sufficiently inconsequential that there is no reasonable 
likelihood that it affect [s] the outcome of the case." Armed 
Forces Insurance Exchange v. Harrison, 2003 UT 14, 11 2, 22. The 
appellant preserved this issue for judicial review before the 
district court and this Court. R. at 23; Appellant's Brief at 
11-15. 
ISSUE NO. 3: Did the Defendant driver fail to meet his 
burden of showing in his opening brief that the evidence 
presented at trial was not sufficient to support a guilty verdict 
under Utah Code Ann. § 41-6-61(3)? 
When reviewing a bench trial for sufficiency of evidence, an 
appellate court will sustain the trial court's judgment unless it 
is against the clear weight of the evidence, or if the appellate 
court reaches a definite and firm conviction that a mistake has 
been made. Spanish Fork City v. Bryan, 1999 UT App. 61, 1 5 . 
The defendant questioned the sufficiency of the evidence 
supporting the trial judge's decision in his appellate brief. 
Appellant's Brief at 15-21. 
DETERMINATIVE STATUTORY PROVISIONS 
Utah Code Ann. § 41-6-61(3) (2004) 
(3)(a) Official traffic-control devices may be erected 
directing specified traffic to use a designated lane or 
2 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
designating those lanes to be used by traffic moving in a 
particular direction regardless of the center of the roadway. 
(b) An operator of a vehicle shall obey the directions of 
official traffic-control devices erected under Subsection (3) (a) 
Utah Code Ann. § 41-6a-102(62) (2005) 
(62) "Traffic-control device" means a sign, signal, marking, 
or device not inconsistent with this chapter placed or erected by 
a highway authority for the purpose of regulating, warning, or 
guiding traffic. 
Utah Code Ann. § 41-6-23 (3)- (4) (2004) 
(3) When official traffic-control devices are placed or held 
in a position approximately conforming to the requirements of 
this chapter, the devices are presumed to have been placed or 
held by the official act or direction of lawful authority, unless 
the contrary is established by competent evidence. 
(4) An official traffic-control device placed or held under 
this chapter and purporting to conform to the lawful requirements 
pertaining to that device is presumed to comply with the 
requirements of this chapter, unless the contrary is established 
by competent evidence. 
STATEMENT OF THE CASE 
This case involves a straightforward traffic violation. It 
is undisputed that the defendant driver drove his car over a 
solid white line and "gore area." Defendant did this contrary to 
the traffic-control devices erected near and on the street as 
prohibited by Utah Code Ann. § 41-6-61(3). R. at 1; R at 23, p. 
9, lines 4-10, p. 16, lines 1-2. After a bench trial, the trial 
court judge found the defendant guilty and issued a small fine. 
3 
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An officer with the Orem Department of Public Safety 
observed the violation and another officer issued the defendant 
driver a ticket. Id. The defendant driver contested the ticket 
in court, cross-examined the prosecution witness, presented his 
own witnesses, presented other evidence, and argued the merits of 
his case. R. at 23, pp. 16-17, p. 18, pp. 24-38. After weighing 
the evidence, the trial court judge found the defendant driver 
guilty of disobeying a traffic-control device in violation of 
Utah Code Ann. § 41-6-61(3). R. at 23, p. 39, lines 14-25. The 
trial court judge issued a fifty-dollar ($50.00) fine and a 
thirty-two dollar ($32.00) surcharge. R. at 23, p. 42, lines 13-
14. The defendant driver now appeals the trial court's guilty 
verdict. R. at 16. 
STATEMENT OF FACTS 
1. On the afternoon of September 28, 2004, the defendant 
driver was driving his gray Jaguar south bound on College Drive 
in Orem. The driver followed the road as it curved eastbound and 
merged onto a "hook ramp," which hooked around until his car 
traveled westbound towards the entrance ramp for northbound 1-15. 
Appellant's Brief, Addendums 2(a), 2(b). Before entering the 
"hook ramp," an erected sign indicated that remaining in that 
lane would lead drivers to northbound 1-15. R. at 23, p. 5, 
lines 8-9. 
4 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
2. After entering the "hook ramp," the defendant driver 
drove along the "hook ramp" and drove his car westbound towards 
the entrance ramp for northbound 1-15. An erected sign indicated 
that the lane traveled by defendant led to northbound 1-15 only. 
R. at 23, p. 5, lines 10-12. "NB 1-15 only" was also painted in 
large, block letters on the street. R. at 23, p. 5, lines 15-18. 
3. Two solid white line separated the lane traveled by 
the defendant driver from two lanes of traffic flowing in the 
same direction (westbound on State Highway 265, also known, as 
University Avenue). R. at 23, p. 6, lines 21-24. As the lane 
traveled by defendant began to merge onto northbound 1-15, the 
westbound lanes of University Avenue began to diverge apart from 
the lane occupied by the defendant driver. A V-shaped "gore 
area"1 separated the 1-15 entryway from the other westbound lanes. 
R. at 23, p. 6, line 24 - p. 7, line 4; Appellant's Brief, 
Addendum 2 (a), 2(b) . 
4. When the defendant driver drove his car around the hook 
ramp, and he began driving his car westbound towards northbound 
1-15, he crossed the white line and "gore area" to avoid entering 
northbound 1-15. R. at 23, p. 9, lines 4-10. The defendant did 
1
"A 'gore area' means the area delineated by two solid white lines 
that is between a continuing lane of a through roadway and a lane 
used to enter or exit the continuing lane including similar areas 
between merging or splitting highways." Utah Code Ann. § 41-6a-
102(18) (2005) . 
5 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
this in violation of the traffic-control devices2 located next to, 
and on, the street. 
5. An officer for the Orem Department of Public Safety 
issued the defendant driver a citation for violating Utah Code 
Ann. § 41-6-61(3), which requires drivers to obey traffic-control 
devices erected under that section. R. at 1. Officer Craig 
Gaines of the Orem Department of Public Safety also observed the 
defendant drive his car across the white line and "gore area" in 
violation of the statute. R. at 23, p. 8, line 10 - p. 9, line 
10. iv:- - : ] ,--
6. Defendant driver does not deny that he crossed the 
white line and gore area. At trial, the defendant referred to 
his maneuver as an "illegal change" and as an "illegal merge." 
R. at 23, p. 15, line 24 - p. 16, line 5. Both of defendant's 
witnesses, law enforcement officers working for UVSC, testified 
at trial that had they observed the defendant cross over the 
white line, they also would have given the defendant a ticket. 
R. at 23, p. 18, lines 16-18; p. 23, lines 16-18. 
7. Defendant driver could have maneuvered his car to the 
westbound lanes of University Avenue by avoiding the hook ramp, 
and by staying on College Drive until he came upon a roundabout. 
2
"A xtraffic-control device' means a sign, signal, marking, or 
device not inconsistent with [chapter 6a] placed or erected by a 
highway authority for the purpose of regulating, warning, or 
guiding traffic." Utah Code Ann. § 41-6a-102 (62) (2005). 
6 
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The roundabout leads to the westbound lanes of University Avenue 
that defendant accessed by his illegal change. R. at 23, p. 23, 
line 22 - p. 24, line 16; Appellant's Brief, Addendum 2(a). 
SUMMARY OF ARGUMENT 
The Defendant driver disobeyed several traffic-control 
devices when he drove his car across a solid white line and gore 
area contrary to the posted signs and markings on the street. 
Defendant admits that he crossed over the white lines and gore 
area, and Defendant has failed to raise any justification 
supported by law or statute to defend his violation of this 
infraction. • ' , 
Defendant argues that this Court should reverse the trial 
court's guilty verdict because the judge allegedly made a mistake 
estimating the amount of time it would take a driver to exit the 
hook ramp and reach the entry to northbound 1-15. Despite the 
Defendant's allegation to the contrary, the trial court did not 
rely on this estimation to determine that the Defendant crossed 
the white line and gore area contrary to several traffic-control 
devices. Thus, the alleged mistake did not figure into the 
verdict, and was therefore harmless error. 
Finally, Defendant argues that the City failed to meet all 
the elements for a conviction under section 41-6-61(3), and that 
the trial court judge "mixed and matched"' several individual 
7 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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elements to "judicially create" a new infraction. But Defendant 
failed to marshal the evidence supporting the trial judge's 
verdict under section 41-6-61(3) and failed to show how that 
marshaled evidence failed to support the verdict. The Defendant 
had the opportunity to show that the evidence did not support the 
trial court's findings to buffer his theory that the court "mixed 
and matched" elements to "judicially create" a new traffic code 
infraction, but failed to do so. 
Even if defendant had marshaled, it would not have proven 
successful in this appeal. An examination .of the evidence 
reveals that defendant crossed over a white line and gore area 
contrary to several traffic-control devices.. While the defendant 
did argue that the signage and white lines were "ambiguous," the 
trial court did not agree with that factual determination. The 
defendant also failed to support with any legal justification his 
defense that ambiguous signage and lining protects the defendant 
from prosecution under section 41-6-61(3). 
8 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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ARGUMENT 
POINT 1 
THE DEFENDANT DRIVER DISOBEYED A TRAFFIC-CONTROL DEVICE WHEN HE 
DROVE HIS VEHICLE ACROSS A SOLID WHITE LINE AND A RESTRICTED GORE 
AREA TO AVOID ENTERING NORTHBOUND 1-15. 
It is undisputed that the defendant driver drove his car 
across a solid white line and "gore area/' contrary to the 
traffic-control devices erected and marked on College Drive and 
State Highway 265 (University Avenue). Under Utah law, "official 
traffic-control devices may be erected directing specified 
traffic to use a designated lane or designating those lanes to be 
used by traffic moving in a particular direction regardless of 
the center of the roadway." Utah Code Ann. § 41-6-
61(3) (a) (2004).3 Drivers "shall obey the directions of official 
traffic-control devices erected under Subsection (3) (a)." Utah 
Code Ann. § 41-6-61(3) (b) (2004) . 
Under Utah law, a "traffic-control device" means "a sign, 
signal, marking, or device not inconsistent with [chapter 6a] 
placed or erected by a highway authority for the purpose of 
regulating, warning, or guiding traffic." Utah Code Ann. § 41-
6a-102(62) (2005). The signage, white line, and gore area each 
constitute "a sign, signal, [or] marking ... placed by a highway 
authority for the purpose of regulating, warning, or guiding 
3
 During the January 2005 session, the Utah Legislature recodified 
section 41-6-61 to section 41-6a-710, adding small stylistic 
changes not relevant to this appeal. 
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traffic.'' These devices are presumed to have been placed by 
lawful authority "unless the contrary is established by competent 
evidence." Utah Code Ann. § 41-6-23(3) (2004). 
The Utah Code did not include the definition of "traffic-
control device" at the time of the infraction. But this Court 
may apply this definition retroactively because it clarifies the 
legislature's intent. "[W]hen the legislature adds a clarifying 
provision to a statute, it generally has retroactive effect." 
First Security Mortgage Co. v. Salt Lake County, 866 P.2d 1250, 
1251, fn. 3 (Utah Ct. App. 1993)(applying definition of "escaped 
property" enacted in 1990 to prior tax year assessments because 
newly enacted definition was persuasive evidence of legislature's 
prior intent) (citations omitted) . 
The defendant violated the law when he disobeyed the 
traffic-control devices by changing lanes across a solid white 
line and gore area contrary to the directions painted on the 
street and on street signs. Thus, the trial court judge did not 
err when he found defendant guilty and issued him a small fine. 
POINT 2 
BECAUSE THE SO-CALLED "3-SECOND RULE" DISCUSSED BY THE TRIAL 
COURT DID NOT RELATE TO WHETHER DEFENDANT DRIVER DISOBEYED THE 
TRAFFIC-CONTROL DEVICES, THE ALLEGED ERROR WAS HARMLESS. 
Even if the trial court judge's so-called "3-second rule" 
reflected a mathematical error, that alleged error did not relate 
10 
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to whether defendant driver disobeyed a traffic-control device, 
and is therefore harmless. The Utah Supreme Court stated that 
"*[i]f [an] error was harmless, that is, if [an] error was 
sufficiently inconsequential that there is no reasonable 
likelihood that it affected the outcome of the case, then a 
reversal is not in order.'" Armed Forces Insurance Exchange v. 
Harrison, 2003 UT 14, SI 22, quoting Price v., Armour, 949 P.2d 
1251, 1255 (Utah 1997)(brackets inserted). 
The defendant claims the trial judge made a mathematical 
mistake relating to defendant's ability to stay in a lane for 
three seconds over a certain distance at a certain speed. This 
calculation is unrelated to whether defendant crossed the white 
line and gore area contrary to posted signs and markings. The 
trial court judge made the estimation after finding the defendant 
guilty and in response to a statement made by the defendant. R. 
at 23, p. 40, lines 1-13. The judge did not rely on the 
calculation in finding the defendant guilty of disobeying a 
traffic-control device. The judge relied solely on defendant's 
act of crossing the white line and gore area: 
[the defendant driver] crossed left and went 
across the gore area painted on the road and a 
solid white line. And I don't think that's 
ambiguous. It may be where [defendant] wanted to 
go and [defendant] felt trapped because [he] felt 
the signs preceding that [were] ambiguous, but it 
doesn't give [defendant] the right to go across 
the gore area once [he has] determined that [he 
11 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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is] in the wrong lane. So the court is going to 
find [defendant] guilty for that reason. 
R. at 23, p. 39, lines 18-25 (brackets inserted). Thus, because 
the alleged factual mistake does not relate to the relevant 
infraction, the City requests that this Court affirm the trial 
court's verdict. 
POINT 3 
THE DEFENDANT DRIVER FAILED TO MARSHAL THE EVIDENCE SUPPORTING 
THE VERDICT AND FAILED TO SHOW THAT THIS MARSHALED EVIDENCE WAS 
INSUFFICIENT TO SUPPORT THE VERDICT. 
In his brief, the defendant argues that the City failed to 
prove all the elements of the infraction under section 41-6-
61(3), and that the trial court judicially created a new 
infraction using "mix[ed] and match [ed]" elements from other 
infractions. The defendant then sets forth evidence presented at 
trial supporting his position that the signage and lining were 
ambiguous to drivers. 
But defendant fails to meet his "heavy burden" to 
successfully challenge the sufficiency of the prosecution 
evidence supporting the trial court's verdict. State v. Pilling, 
875 P.2d 604, 607 (Utah Ct. App. 1994)(affirming guilty verdict 
for assault by prisoner in part because defendant failed to 
marshal evidence and to show that marshaled evidence was 
insufficient to support guilty verdict). It is "inappropriate 
for [this Court] to entertain the merits of defendant's argument 
12 
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on this issue because *he has not marshaled the evidence 
supporting [the court's verdict], much less demonstrated why this 
evidence is so inconclusive that a reasonable [judge] could not 
have convicted him.'" Id. (brackets inserted) quoting State v. 
Scheel, 823 P.2d 470, 473 fn. 8 (Utah Ct. App. 1991). 
Even if defendant had marshaled the evidence, it would have 
shown that the City proved its case. The evidence shows that the 
defendant driver disobeyed several "traffic-control device[s]" 
when he crossed over the solid white line and "gore area/' He 
disobeyed the signs that stated that the lane he was in led to I-
15 NB ONLY. He disobeyed the markings on the street that stated 
1-15 NB ONLY. He disobeyed the solid white line on the street 
when he crossed over it. And. he disobeyed the "gore area'' when 
he crossed over it. Each of these signs and markings constitute 
a "traffic-control device" under the statutory definition and 
under the plain language of the statute. 
Finally, defendant failed to show that the trial court's 
factual finding that the lines and gore area were not ambiguous 
is clearly erroneous. R. at 23, p. 39, lines 14-20. Defendant 
also failed to support with any legal justification his argument 
that ambiguous signage and lining is a defense to section 41-6-
61(3). For these reasons, the City requests that this Court 
affirm the trial judge's verdict. 
13 
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CONCLUSION 
It is undisputed that defendant drove his car across a white 
line and gore area. By so doing, the defendant disobeyed the 
traffic-control devices on the street. The trial court judge's 
alleged mathematical mistake does not have any bearing on that 
undisputed fact. And while defendant questions the findings of 
the trial court judge, he failed to marshal 'the evidence to show 
that the evidence did not support the verdict. He also failed to 
show that his ''ambiguity" defense, had he been able to support it 
factually, had any legal support. For these reasons, the City 
requests that this Court affirm the trial court's verdict. 
DATED this / 3 _ day of September, 
ROBERT J. CHURCH 
Attorney for Appellee 
City of Orem 
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It is not necessary for the Appellee to attach any addendum 
to this brief under Rule 24(a)(11) of the Utah Rules of Appellate 
Procedure. 
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